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huguat 16, 1973

COMPTROWLYK GENERAL ¢ ¥ THE UNITED STAYES
WATHINGTON, D.C, 15848

_ 'tnl-u Sec
1723 K Btmt. .
Waahingtea, D, C. 20006

N - Attention: Mre. falga Tarve:
- Vica Prosident

Osntlaczons

This 48 in ruply to your latter of July 14, 1973, and prior
correspondencs, protesting againat the award of a contract under invica-
tiva for bida (IFB) INV~CO~10-73, 4ssuad by the Inwigration and
Naturalization Service (Imaigrxation), Dapartment of Justice,

The subject IFB, a 100X amall buainess sot-asidey, solicited bida
for the counting, sorting, alpha.bot:ln!.nn. sad t.nbuhtmg of approximately
3,000,000 alien address caxda,

( Your protest ia based on unagtd defixiencies in thy IFR rejarding
&cinptance standards, mathod of counting, lack of a requivement for a
site inspoction, failure to include a wage datarmdnation under the
Bexvica Contract Act and tha use of the smali buwsiness set-asida
provision.

The first banis ¢f your protest i{s that thers ayre no accuptance
stendards dagcridbed in tho 7¥B. Paragreph 7 of the description of
services vsads as followws b

Accuracy, It is essential thut an acsurate cownt ba
maintained of the Forms I-53 received. The total of all
the alieny includsd in the reports (attachmant X) should
equal the totel couat of the Addresas Cards recaived by
the c¢ontractor,

You balieve that tua standard should heve baen stated as 100X
accuracy, or vhatavar degres of accuracy the agency desired, so that all
biddere would have bid from a common basa. Our Offica believes that
"accuratd' is a sufficiently precise tem to allow bidders to bid intel~
ligently. Accurata has bawa dafined as free from error or defact.
oye v, Bduu!or. 148 K.Be 2¢ 532, 334, ‘Tharefore, from our raading of
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vhe apecificaticns, 1t sppears that 100X aqeuxsacy fs desived aud
euported by Imnigration,

, Secandly, you conted thtat ae syatem ol checking the muader of
eaTds processad was describad in the IFE, and therefore & biddar would
not kuow how ox &€ his comt would ba chacked, Ths IVB did, howavar,
shov that payment woull he wude om the pleca vate basis, snd tharvelore,
Lt appears that a bSddar would be amara that his count would be verified

by the wgancy,

Thirdly, you stats that thare was no provinion that a site
fnspsction would be performed at tha contractor's facility, While
theve was no such provizfon in the soldcitation, the Vedaral Procurenent
Ragulations (FPR) give ths contractiug officar tha authority to woka
such sn inspection to assure himsel? of cha prospective contractor's
responsibility. FPR Sacticn 1-1,1205-4 otates, in part, as followvs:

§ 2-1.1203-4 Presward surveys,

(a) A preaward suxvey is an evalustion o! a prospactive
contractor’s performsace capability undsr the ters of &
proposed contract, S8uch nvaluation shall ba usad by the
contracting officer as an aid in doteraining thu prospactive
contracter's respouaibility, " The evaluation may he aciow
plished by usas of (1) data om hand, (2) data fion another
Covernment &goncy or coasarcial source, (3) aa unsite
inspecticn of plasnt and facilitiap to ba used for performance '
of .the proposed contrast, or (4) any combination of the asbove. -
Presvaxd surveys shall bs counducted in sccordance with agancy
procedures,

(b) A preavard oniits surrey shill ba mada vhon the
information available to a purchesing offlca (sau $1-1,1205-))
{8 not sufficient te ennble the contracting officay to make
a datarmination regardiug ttm reaponaitiility of a prvepsctiva K
gontractor, ® & #

Tharefora, based on the aforementionsd reguluticu, tha contracting officor
has authority to obtain a eita inspaction wotwithstanding the absenca of
such a cluuse in the solicitation,

The fourth basis nf your protest {» that a wagy deterwination under
the Service Contract Act of 1963 (41 U,8.C, I51~137) should have besn
includad as paxt of the solicitation beciusa of your wetimate that 160
alexl's wuld ba required for m 8 to 10 weak period to periomn the
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eoNtTact, Iu the report to aur O0ffice from Immigratican, dated Jwme 27,
1973, o eopy of which mas furnished te you, the igemcy statad that 4t

hof, Do sdvised by the Deparinent of Labor thut ao wage dutarminaliem '
bid dosm mada which applisd to the apncifisd localily and cless of

ouploveas imvolvad in the contvact, Suoriion 4,6(4) of Titla 29 of tha e v

Coda of Yedoral Regulatione provides guldmce se folloxe vhen W
dateruination has besn made)

: i ! ' Lo

(€) In the sdremce of o miuiwum wage attacimeut for
thiy contract, neither the (oatractor 1t any subcontrnctor
wador this contract shall pay say of his ewmployses par-
foming wik wnder tha contraat (regardlies of whather they
arv sorvice.employess) lava thea the ninfxum wage specified
Sy seation 6(a) (1) of the Taiyx Lador Staandirds Act of 1938
$1.60 par hour), llowevor, in casss whars saction 6(e)(2) -
of the Yalr Labor Standarnds Act of 1938 s aypplicable, tha -
rotes apecifiad therein will spply, MHothing in this pro-
vliiion shall relieve the cuntriactor or say subtontractor of
myy othax obligatfon indar Lw or contract for ths payment
of a higivr wags to suy swployea,

Thevefors, ia the course of peaiformance of the convract, the
eontractoy would ba abligatsd o psy tha curren® miniaum wege to his
enployess, and the abnenze of o vagn dateruinaticn in the I¥3 and in
the resultant contrach viil not affact the valldity of the contract.
31 Cowp, Oen, 72 (1971),

Maxt, yoa contend that the solicitation containad mo atatement as o
the standards to be unud to datermine what wes a small businesy concern
for purpoues of the set~asfda, %Ths portion of .the solicitation which
dealt with the snall business ~at~amide coutained the following Jefinitions.

b Dafirition, A “small busineas concern” is a concam,
including ito affiliatas which {s fudspendently owned and
oparated, is pot deainsnt ia the £1a)d of cporation in
vhich 4t {s bidding on Covermwent contracts, and cm further
qualify undar tha criteria zat forth in ragulations of the
Umall Business Adninistration (13 Crk 121,3-B), @ & &

Section 121, 3-8 off Yitle 13 of the Code of Yaderul Regulatiocns i,
contains varicus standarin a2 2o what constitutes a smull businese in
various industrine., In poragroph (@) dealing with contracts for
services, ths folllowing statemsnt is contained:
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(e) Sarvicia. Asy eentera bidiing cu a’‘contrast
for sexvices, not elsevhere dafined in this ~ection, is
clasaiified as small {f 1ts avirage annual vacwxipts for
ata preceding thres (3) fiscal yesrs 4o pot excead §1
million,

Owr Offica beliaves the sbove definitiva is sufficient to advisae a biddar
ge to vl;nthar his firm “ould ba a sanll business for puxposas of the
sat-anidy,

The final basis of your protsst ls thyt tha ecutract does not provide
for paymant until the work ie completn and you estimite that tha payroll
alons on the work will exceed $100,000' and will plate a prohibitive burden
on a small bueiness concarn, Hovaver, the contract iz of rslatively
short du.ation, tvro months, snd biu priicen werv received for considerably
less than what you estimated the payroll alona vould be,. The queatisn of
vhsther any prospsstive contractor will be capable of paxforming the
contrant finmuclally and otherwiss is,of course,s matter of responsibility
that will have ts ba resolvad by the contracting ngency within axisting
procedurse bafore an swaxrd is mads,

Yor the foregoiug rnasons, your ptotast is derled,

Sincexely yours,

hu 'o m’.blm

For the Comptroller Ceneral
of the Unitad States






